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Case 1: Man Hin Fung case, 23 March 2018
DCPI 2725/2015, [2018] HKDC 323

6 December 2014, plaintiff sustained serious injury
to his left eye resulting in loss of a larger portion of
iris (“the Accident”). The quantum of damages has
been agreed at HK$800,000 and the trial is only
concerned with the issue of liability. (Paragraph 1
“P17)

prepare Inter-School Athletics Championships, 2
teachers & 1 coach, 27 students (P3, 4)

Coach overseeing high jump practice, not witness
Accident, suddenly heard the plaintiff screamed (P7)



Accident: Cheng and Lee started to horseplay.
Lee mocking the act of an Olympic player and
clapping his hands over his head. Cheng then
threw a tennis ball at Lee, with Lee threw back a
red round-shape plastic mat (“the Mat”) in return.
Cheng managed to dodge (P9)

Man squatted down to tie his shoelaces, when he
stood up, suddenly the Mat hit his face, breaking
the glasses and seriously injuring his left eye
(P8)



Mat involved in the Accident was only used as a spot
marker for long jump practice (P28 (v1))




“(a) The reasonableness of the schoolteacher’s duty to
take care of the students shall be determined in light of,
inter alia, (i) the conditions of the school life as distinct
from the home life, (i) the number of children in the class,
and (iil) nature of those students.

(b) Itis also established that teachers cannot be
expected to insure children against injury from ordinary
play in the playground, as it would be impossible to
supervise all the school students that they never fall down
and hurt themselves (Clerk and Lindsell on Torts 21st ed,
§8-209). (P24)



‘(1) The School was and is a Band 1 school
where most of the students were hardworking,
focused in their learning, well behaved and
disciplined.

(i) That occasionally students would be playing
amongst themselves at times, but there were no
serious disciplinary issues at the School and
there had never been any accident of a similar
nature at the School before.” (P34)



| “ agree with, the group of pupils involved in the
present case (including Cheng and Lee) are
generally well-behaved and harmless who did not
present themselves as a high safety risk. There
were no serious disciplinary issues, no
occurrence of accidents resulting in serious
Injuries during track and field practice or dangerous
horseplay. The teachers or coaches of the
defendant were simply not alerted nor put on inquiry
to provide extraordinary supervision over Cheng and
Lee”. (P39)
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“it is against public policy and damaging teacher-pupil
relationship by removing the slightest element of trust
to impose a duty on the teacher to constantly supervise
students like Cheng and Lee who are just being playful at
times, without being violence or having a history of
causing injuries while they were playing around (Trustee
of the Roman Catholic Church for the Diocese of Canberra
and Goulburn v Hadba (2005) 216 ALR 415 (*Hadba”) at
[25]).” (P43)

‘| find that...the staff to student ratio in the present case is
appropriate.” (P44)

| “find the supervision provided was adequate”. (P44)
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“Bearing in mind that the obligation on the School
and teachers does not extend to constant
supervision, the evidence does not establish that had
a teacher been on patrol in the playground, the
iIncident would necessarily not have occurred.” (P50)

“‘even If there was one or more teachers on duty at
the playground, he/they would most likely be unable
to stop the Mat from hitting the plaintiff, given the
time frame within which the incident occurred and the
sudden and impulsive nature of the actions of Cheng
and Lee.” (P51)
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“Accident was a sudden, unfortunate but totally
unexpected occurrence and there was little that the
defendant could have done to prevent it.” (P60)

“Alternatively, even if there is a breach of such a duty, |
am of the view that it was not causative of the Accident
and/or the injuries suffered by the plaintiff.” (P61)

“| order that the plaintiff's claim herein be dismissed with
a costs order in favour of the defendant with certificate
for counsel. The plaintiff's own costs to be taxed in
accordance with the legal aid regulations.” (P62)

13
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I TS Government Press Release
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“Government amends the Prevention and Control of Disease (Wearlng of
Mask) Regulation and extends social distancing measures” 25 August 2020

the Government amended the relevant legislation to provide that engaging in
any strenuous physical activity in public places (except indoor areas) would
be a reasonable excuse for not wearing a mask, to encourage members of
the public to engage in physical activities.

https://www.info.gov.hk/gia/general/202008/25/P2020082500780.htm
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https://www.elegislation.gov.hk/hk/cap279A!en-zh-Hant-HK

Education Regulations, Cap. 279A
Regulation 53: Scheduled infectious diseases™

If a medical officer of schools certifies that any teacher, pupil, or
employee should be excluded from school by reason of suffering or
having recently suffered from any scheduled infectious disease or by
reason of having been in contact with or living in the same house as a
person suffering from a scheduled infectious disease, the
management authority shall, if so required in writing by the medical
officer in charge of the school health services, cause such teacher,
pupil, or employee to be excluded from school for such period as shall
seem necessary. (L.N. 57 of 1974, 27 of 2004 s. 70)

The principal shall immediately report to a medical officer of schools
any suspected or known case of scheduled infectious disease
amongst teachers, pupils or employees of a school, or when he
suspects or knows that any such person has been in contact with a
case of scheduled infectious disease.

(14 of 2008 s. 18) https://www.elegislation.gov.hk/hk/cap279Alen-zh-Hant-HK
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Regulation 55: First aid

There shall be provided in the premises of every school at
least one first aid box.

At least 2 teachers in every school shall be trained in
administering first aid.

First aid boxes must be fitted outside and adjacent to all
science laboratories and school workshops. All science
teachers, workshop instructors and their assistants must be
familiar with the contents and their use.

First aid boxes shall be maintained fully equipped at all
times.

The Permanent Secretary may require the provision of a
suitable room for medical inspection and first aid in the

premises of any school which has more than 100 pupils.
(30f20035.14)
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PART Il

RISK ASSESSMENT




5 Steps to Risk Assessment
AT L R
R\ h 2

2. Look for hazards % H & fi
b. Who may be harmed and how =715

c. Evaluate the risks and decide if the existing
precautions are adequate FF{ JEl fgm

d. Record your findings EC&kEF

e. Review assessment and revise if necessary

BZ S

https:/ /www.labour.gov.hk/tc/public/pdf/os/D/FiveSteps.pdf
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Risk Assessment

Schools need to assess and manage the risks from
Injury and coronavirus (COVID-19). Schools should
think about the risks the staff and pupils face and do
everything reasonably practicable to minimize the
risks, recognizing they cannot completely eliminate
the risks. School employers should make sure that a
risk assessment has been undertaken to identify the
measures needed to reduce the risks from coronavirus
(COVID-19) so far as is reasonably practicable and
make the school, its staff and pupils and its
activities safe and COVID-secure.
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Risk Assessment

A risk assessment is not about creating huge amounts of
paperwork, but rather about identifying sensible measures to
control the risks, and the role of others in supporting that. The
risk assessment will help school leaders and employers decide
whether they have done everything they need to. Employers
should consult their employees on health and safety in good
time. It also makes good sense to involve pupils (where
applicable) and parents in discussions around health and safety
decisions to help them understand the reasons for the measures
being put in place. Employers can do this by listening and talking
to them about how the school will manage risks from injury and
coronavirus (COVID-19) and make the school safe and COVID-
secure.
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Risk Assessment

Schools should share the results of their risk assessment with
their workforce. If possible, they should consider publishing it on
their website to provide transparency of approach to parents,
carers and pupils.

Monitoring and review of risk controls

It is important that employers know how effective their risk
controls are. They should monitor and review the preventive
and protective measures regularly, to ensure the measures
are working, and taking action to address any shortfalls.

Reference: Guidance for full opening: schools. Updated 7

August 2020. Annex A: Health and safety risk assessment:
https://www.gov.uk/government/publications/actions-for-schools-during-the-
coronavirus-outbreak/guidance-for-full-opening-schools#A
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PE lesson at school under COVID-19

Examples of Risk Factors and Preventive measures

Puplils should be kept in consistent groups,
sports equipment thoroughly cleaned
between each use by different individual
groups, and contact sports avoided.

Make sure that the space and any equipment
children will use for these activities are safe.

Comply with social distancing.
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PE lesson at home under COVID-19

Examples of Risk Factors and Preventive measures

Draft a guideline for PE lesson at home sending to parents and
students for consultation.

Work with parents where they are satisfied that it is safe to do the
activities in light of his child’s ability and the environment.

Assess by teachers, parents and students if the environment is
suitable for the particular physical activities to be taught (How?)

Plan carefully the activities to be taught including pupils’ abilities,
environment including the height, around the house, etc. (How?
Whether a checklist can be developed?)

Ensure an adult accompanies the student during the PE lesson.
(How to ensure? Becoming a term in the Agreement signed by
parents? Any more terms should be included? Ensure certain
activities are safe when doing at home? )
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PE lesson at home under COVID-19

Examples of Risk Factors and Preventive measures

Make sure all pupils are captured their camera in the platform
without using virtual background. (Capture the face only? Pro
(notice the facial expression, identity) & Cons. (cannot see the bodily
movement and if injured, how) Video-recording?)

Ensure all the pupils, student teacher and their environment should
be captured within one page of your screen. (specify the number)

More than a teacher monitoring the screen? Any division of labour
between the teachers? Any teacher-student ratio should be set?

In case of accident, stop the activities and clarify with the condition
of the injured. (Develop a procedure? E.g. dial 999 in case of
serious injury.)

Can home-school agreement operate as an exemption clause?

35



Chapter: 71 Title: CONTROL OF Gazette
EXEMPTION CLAUSES Number:
ORDINANCE
Section: 7 Heading: Negligence liability Version Date: 30/06/1997

PART II
CONTROL OF EXEMPTION CLAUSES
Avoidance of liability for negligence, breach of contract, etc.

(1) A person cannot by reference to any contract term or to a notice given to persons
generally or to particular persons exclude or restrict his liability for death or personal
injury resulting from negligence.

(2) In the case of other loss or damage, a person cannot so exclude or restrict his
liability for negligence except in so far as the term or notice satisfies the requirement of
reasonableness.

(3) Where a contract term or notice purports to exclude or restrict liability for
negligence a person's agreement to or awareness of it is not of itself to be taken as
indicating his voluntary acceptance of any risk. (Enacted 1989) [cf. 1977 c. 50 s. 2 U.K.]
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https://www.edb.gov.hk/tc/sch-admin/admin/about-sch/sch-safety/index.html
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Block Insurance Policy for Aided and Caput Schools from 1 Sept 2019 to 31 Aug 2021
. . W — I oA s
Insurance Specifications EFTE|EIREZEAVRE ST

lIl) BUSINESS OF THE INSURED:

Schooling, educational activities and any other activities
Incidental or otherwise directly related to any schooling or
educational activities including training, curricular and extra-
curricular activities (outdoor or indoor, within or outside the
premises of the Insured, during or outside school time, within or
outside Hong Kong) organised or endorsed by an Insured
School (including, without limitation, any schooling and/or
educational activities jointly held with the Education Bureau or
otherwise at the instruction of the Education Bureau).

(This document provides only a brief description of the coverage of the

Block Insurance Policy and does not form part of the policy. Itis
subject to the interpretation of the original wording of the policy.)
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Insurance Specifications BT &K CREREIVRG ST

Exclusions:

The Insurer will not indemnify the Insured In
respect of —

16. losses of any kind directly or indirectly caused
by, arising from, or consisting of, in whole or In
part:-

(1) the use or misuse of the Internet or similar
facility;

(1) any electronic transmission of data or other
Information;
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PART IV

VICARIOUS LIABILITY
(NEGLIGENCE & HARASSMENT)




Vicarious liability e 7 B
Close Connection Test B2 e BH=H

1979-82: In a boarding school, a warden sexually abused some
boys aged 12-15.

1990s: the warden was sentenced to seven years’
Imprisonment.
1997: the former school boys sue the employer of the

warden for personal injury.

On 3 May 2001 UK House of Lords, upheld vicarious liability for the
warden’s intentional tort, though the employer is free from blame. The
warden’s wrongful act were so closely connected with his employment

that it would be fair and just to hold the employers vicariously liable.
(Lister v Hesley Hall Ltd. [2001] UKHL 22 cited in Ming An Insurance Co
(HK) Ltd. v Ritz-Carlton Ltd., FACV 4/2002, 4 Dec 2002)



Ming An Insurance Co (HK) Ltd. v Ritz-Carlton 1.td. [2003]1
HKC 225 (FACV 4/2002, 4 Dec 2002)

Fact: 9 March 1998, a hotel doorman drove
a limousine (which provides service to
hotel guest) to buy food for forecourt staff.
The limousine was out of control and he
seriously injured two pedestrians.

Held: The employee’s unauthorized act
was so closely connected with his
employment that it would be fair and just
to hold his employer vicarously liable.
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Ming An Insurance Co (HK) Ltd. v Ritz-Carlton 1 .1d.

The court should take a broad approach to the nature
of employment and not focus upon the employee’s
duty. Collecting food was not only for the staff but also in
the interest of the hotel. Itisincidental to the
employment of the hotel staff. Further, it was known to
the hotel and not disapproved. Hence, driving is part of
the doorman’s job and he was acting within his authority
and within the scope of his employment.

Disputes on post-judgment interest and costs were ruled
by the Court of Final Appeal. ((2009)12 HKCFA 158,
CFA judgment dated 19 Dec 2008, and (2009)12
HKCFAR 745, CFA judgment dated 9 Mar 2009)
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Definition of Sexual Harassment |

According to Section 2(5) of the Sex Discrimination
Ordinance (Cap. 480, LHK) :

EREDIFA80F (MRS ) FH2(5)FF -

A person (howsoever described) sexually harasses a
woman if -
(a) the person -
(i) makes an unwelcome sexual advance, or an
unwelcome request for sexual favours, to her; or
EEA
(a) 4 -
(i) H—2 R ZECNRMEEX » SERHA ZEN
REEU M 5 EI RV BR R EE K
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Definition of Sexual Harassment Il

(i) engages in other unwelcome conduct of a sexual
nature in relation to her,

In circumstances in which a reasonable person, having
regard to all the circumstances, would have anticipated
that she would be offended, humiliated or intimidated;
(Case:IBM, Cheng Yin Fong)

(i) BE—2 2 MR H A A SZ BN he MR
MESRERT - —2SENAEBKAEEEL - BEH
HRZ LU EREIZET - EEEE ;

% ABBE Z A E MR -
(IBM3E ~ Ei#755)
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Definition of Sexual Harassment |l

(b) the person, alone or together with
other persons, engages in conduct of
a sexual nature which creates a hostile
or intimidating environment for her.

() B fToRBEEIE A AL BT » T ik

Wz 4 A S B E B VRS (20085529557
FILFRIZE]T)

% ARB R A MR -
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Applicable areas of Sex Discrimination Ordinance

. Employment {g{&
Education &5
Goods, facilities, services and premises

B ~ 3t ~ IR R BRFT
Advisory bodies ZiHERE
Barristers X£2HT
Clubs &t
Government EURF

(all relations under legal protection: ss23, 23A
24, 39, 40)

=

WN

NOoOOA
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MRRENE T EAE

Applicable Areas of Sexual Harassment on volunteer

Section 23A(1): Sexual harassment at workplace

It is unlawful for a person who is a workplace

participant

to sexually harass a woman who is also

a workplace participant at a workplace of them

both.

E|23A(1Ek:
LB\ (EICLIEBAR - 2

T T ARG PRI MEERE

{58 & MG [E Bk PAek e s TAESB AT 20 - (F e iR

7% E%AEU

EIE L o
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Section 23A(2): Sexual harassment at workplace

F23AQQ) R £ LAF ATV ERRIE

Workplace (TAEF), in relation to a person,

means a place—

(a) at which the person works as a workplace

participant; or

(b) that the person attends as a workplace

participant;

(@) & NTE RSP
(b) % NN Ry F s

TAYEBRAT(Workplace)it - A E @ 15

&

1 LAERYATAEHRT + Bk

&

TESIH T
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Section 23A(2): Sexual harassment at workplace

(a) an employee;

(b) an employer;

(c) a contract worker,;

(d) the principal, within the
meaning of section 13(1), of a
contract worker;

(e) a commission agent;

(f) the principal, within the
meaning of section 20(1), of a
commission agent;

(g) a partner in a firm;

(n) an intern; or

(1) a volunteer. (addeds of 2020 s. 20)

23N AL TAEGATI MR

(a) {EE ,

(b) e+

(c) /\Q’J_J’E% '

(d) AQ’J_AT’E%EO_EE A

£ 13(1)FRFrTE=H)

(e) Tﬂﬂﬁ%ﬁﬂk

() e AR F = A
£20(1)FRFriE=H)

(9) EFREE A

(h) BEAR & 2

(') %__. »  (FH20204FE 585755 2015k 4 1)




Section 23A(2): Sexual harassment at workplace

Intern (B3E A\ &) means a person who is engaged
by another person for an internship but is not an
employee of that other person;

Internship (&) means—

(a) a period of work the completion of which Is
required for attaining a professional or academic
gualification and includes a pupillage; or

(b) any other work that is usually described as an
Internship;

volunteer (1)) means a person who performs
volunteer work other than in the capacity of an
employer or employee,;
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HERRE: BE/EEARTRERMENTRAER

Vicarious Liability: Employers(Principal) have to be responsible for
the Behavior of Employees (Agent): Section 46

1. Any act done or practice engaged in by a person in
the course of his employment

ﬁﬁ L=

2. Whether or not it was done or engaged in with the
employer's knowledge or approval.

il £ 2B RASILAE

Shall be treated for the purposes of this Ordinance as
done or engaged in by his employer as well as by him

R RN B EPTEL
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BARRE: EX

(EBENBRERCEANTRER

Vicarious Liability: Employers(PrmcnpaI) have to be responsible
for the Behavior of Employees (Agent)

Employer’s Defence:

BERTE

o

Reasonably practicable steps have been
taken to prevent sexual harassment of
employees.

ESRELE?

S ul) - CIEE: N ity

# (s46, SDO)

v King

# & | asmARR E (DCEO 9/2010,

of the King Group Limited

2012.6.6)
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Who 1s an Agent?

An agent is a person authorised to act on behalf of
another (referred to as the "principal®). If the agent
IS acting in accordance with the express, implied
or ostensible authority conferred on them, the
principal is bound by their actions and can be held

vicariously liab
workers, board d

e for their wrongs. Volunteer
Irectors, consultants or

contractors, including recruitment agents, are likely

to be considered

agents of an employer. (3.2.4

Vicarious liabllity)

The Australian Human Rights Commission (2004)
Sexual Harassment - Code of Practice for

E m p I Oye I'S https://humanrights.gov.au/our-work/sexual-harassment-code-practice-

liability
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https://humanrights.gov.au/our-work/sexual-harassment-code-practice-liability
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Vicarious Liability Liability of persons engaging interns and volunteers

Section 46A

(6) An act done by a volunteer in the course of performing
volunteer work Is to be treated as an act done—

(a) by the volunteer; and

(b) by the person who engaged the volunteer to perform
the work, whether or not the act was done with the
knowledge or approval of that person.
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Vicarious Liability: Llablhty of persons engaging interns and volunteers

Section 46A

(5) Subsections (6) and (7) apply if a volunteer is
engﬁlged by another person to perform volunteer
wor

(7) In proceedings brought under this Ordinance
against a person in respect of an act alleged to
nave been done by a volunteer engaged by the
person, it is a defence for the person to prove that
the person took reasonably practicable steps to
orevent the volunteer—

(a) from doing that act; or

(b) from doing acts of that description in the course
of performing volunteer work. (Added 8 of 2020 s. 21)
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Vicarious Llability: Liability of persons engaging interns and volunteers

Section 46A
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Vicarious Liability: Liability of persons engaging interns and volunteers

Section 46A

(3) An act done by an intern in the course of an
iInternship is to be treated as an act done—
(a) by the intern; and

(b) by the person who engaged the intern for
the internship, whether or not the act was done
with the knowledge or approval of that person.
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Vicarious Liability: Liability of persons engaging interns and volunteers

Section 46A

(4) In proceedings brought under this Ordinance against a
person in respect of an act alleged to have been done by an
Intern engaged by the person, it is a defence for the person to
prove that the person took reasonably practicable steps to
prevent the intern—

(a) from doing that act; or

(b) from doing acts of that description in the course of the
Internship.
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N.B.: similar provisions were newly added to DDO and RDO.

—

67



Zhne Concluding Remarks

Teach Safely ZZ¢Z &

Teach safety Z &% 4
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BEThEAEB: http://lwww.elegislation.gov.hk/chifindex.htm

H|ZEZ: http://legalref.judiciary.hk/Irs/common/ju/judgment.jsp

Youth Sport Trust “Primary Physical Education Response to COVID-19”
https://www.youthsporttrust.org/system/files/Primary%20PE%20Response%?20ideas. pdf



http://www.elegislation.gov.hk/chi/index.htm
http://legalref.judiciary.gov.hk/lrs/common/ju/judgment.jsp
https://www.youthsporttrust.org/system/files/Primary PE Response ideas.pdf
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As at 2020.8.28 EdUHK HPE EDB PE risk 28Aug2020
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